
Constitutional Arrangements, Historical Context and Scope for Divergence 
 
The research papers make it clear that an internal market is seen as necessary for 
all three countries. In all three cases the internal market evolved over time with 
moves towards formalising it happening to varying degrees, at different times in their 
histories (often relatively recently) and as a result of differing factors. There is also a 
sense of respecting the powers of different levels of government and providing for 
divergence in each example – facilitation of inter-state trade has been a key driving 
factor whilst allowing for exceptions to be made as a result of local preferences. It is 
clear that all three examples provide for a high degree of regulatory difference 
between central and local/subnational governments although attempts have been 
made to minimise any resulting barriers in all three cases. 

 
Canada 
Canada is a decentralized federation in which the two main levels of government—
federal and provincial—enjoy exclusive legislative authority is areas specified by the 
constitution. The operation of the internal market is largely the outcome of individual 
federal and provincial legislative decisions. It was not formally set out in legislation 
until relatively recently. Following the signing of NAFTA in 1994, “governments saw 
the need to further develop the internal market, having recognized that many barriers 
to the free movement of products, labour and capital existed, most of them due to 
government actions.” The Agreement on Internal Trade (AIT) was signed by federal 
and provincial governments in the same year. The AIT created a framework for the 
internal market including the free movement of goods and services, mutual 
recognition of regulations and open procurement policies. It included a dispute 
resolution mechanism and created a Committee on Internal Trade (CIT) with 
responsibility for overseeing the AIT although this proved ineffective. This was 
superseded when the Canada Free Trade Agreement (CFTA) was agreed in 2017. 
The CFTA is intended to promote free trade in goods, services, labour and capital 
markets. It establishes processes for provinces to agree to either common 
regulations or mutual recognition and is intended to establish fair and open 
procurement policies. Federal and provincial governments are allowed to specify a 
list of exemptions to which the CFTA will not apply. This list can be reduced but not 
added to in the future. The CFTA was agreed on a voluntary, cooperative basis and 
there “was no sense that the federal government was imposing its will on the 
provinces.” 
 
Canadian provinces have powers to regulate labour, capital and product markets 
within their jurisdictions and all do so independently. This can facilitate policy choices 
that reflect the legitimate preferences and needs of residents but can result in 
“inefficiencies in the allocation of persons and businesses across Canada” along with 
“barriers to cross-border transactions.” The federal government can encourage 
provinces to abide by broad national standards via fiscal equalization transfers and 
conditional block transfers (intended to enable provinces to be able to provide 
comparable expenditure programs at comparable tax rates, while leaving them free 
to deviate) but “cannot force or induce provinces to harmonize their fiscal or 
regulatory policies to facilitate efficiency in the internal market.”  
 
The CFTA recognizes the right of provinces to legislate in areas of provincial 
jurisdiction provided inter-provincial transactions are not unduly limited and non-



residents are not discriminated against. More specifically, it protects the ability of 
provincial governments to legislate and regulate to achieve legitimate public policy 
objectives, such as protection of public health, social services, safety, consumer 
protection, cultural diversity, the environment and workers’ rights. Language 
regulations and public services are exempt from the agreement. Provinces also have 
limited powers to exempt certain goods from the Harmonised Sales Tax which 
combines a single federal tax rate with provincial rates on the sale of goods. 
 
In Canada, trade agreements must be ratified by the federal Parliament. The 
provinces are not required to ratify them but are responsible for making amendments 
to their laws and regulations as necessary for implementation (bearing in mind that 
the provinces have been heavily involved in and consulted with during negotiations). 
Of the 24 separate agreements between two or more provinces since 1989, none 
involved the federal government and “those requiring action were ratified by 
provincial legislatures.” Federal and provincial acceptance of the terms of the CFTA 
is ratified by legislation and the agreement could be overturned by subsequent 
legislation. It could also be updated by provinces agreeing to eliminate some of the 
exclusions they have previously declared. 

 
Switzerland 
The Swiss Confederation has powers to enact “any federal law necessary to create a 
unified Swiss economic area” but has not used them. In the absence of such, private 
economic activities are regulated by cantonal law or municipal legislation. The 
federal government cannot undermine federal arrangements so attempts to provide 
for an internal market must leave space for different legislation at a local level. The 
internal market has been created through inter-cantonal agreements, promotion of 
mutual recognition of market access rights and top-down federal harmonisation in 
specific sectors. Cantons must comply with inter-cantonal agreements or federal 
laws which override contradictory cantonal or municipal law.  
 
The Constitution states that the Confederation must allow cantons “all possible 
discretion to organise their own affairs and shall take account of cantonal 
particularities” However, following the revision of the Federal Constitution of 1999, 
the Confederation was given an explicit constitutional basis to create an internal 
market. It provides the Confederation with the authority to adopt any federal law or 
federal ordinance essential to create a united Swiss economic area. However, in the 
absence of specific federal legislation which takes precedence, cantonal law remains 
in force. The federal government is also obliged to respect the principle of 
subsidiarity and “there is a widely accepted understanding that the federal legislator 
should only become involved in situations in which divergent cantonal laws so 
severely impair the internal market that its proper functioning is no longer 
guaranteed.” Whenever the Confederation exercises its legislative competences, the 
cantons have a constitutionally guaranteed right to participation; they must be 
informed and consulted whenever their interests are affected. 
 
When Switzerland rejected EEA membership in 1992, it was seen as crucial that the 
internal market complied with EU single market requirements and the 1995 Internal 
Market Act (IMA) removed obstacles to competition arising from cantonal law and 
provided for free and equal market access across the country for Swiss registered 
businesses. The IMA operates on the basis of two fundamental principles; 1) non-



discrimination against market participants from different cantons and 2) mutual 
recognition of the equivalence of cantonal market access regulations. The unified 
economic area is therefore achieved by providing for the free circulation of goods 
and capital, the free movement of workers and the freedom to provide services 
throughout the entire country. In most cases, it is up to the cantons to implement 
federal law and to adopt any cantonal legislation needed to do so.  
 
The IMA had a limited impact initially and was revised in 2005 to explicitly provide for 
businesses and professionals establishing themselves permanently in another 
Canton and to legislate against protectionist policies which restricted market access. 
The overseeing Competition Commission had previously only been able to make 
non-binding recommendations but was strengthened so that it could induce court 
decisions where cantons were restricting market access. 
 
The revised IMA continues to primarily rely on the mutual recognition approach and 
continues to allow cantons and municipalities to make and apply their own 
subnational rules and mechanisms to regulate the same economic activity. In 
addition, the Act operates with an exception regime that provides the cantons with 
considerable regulatory space to restrict market access in areas they consider as 
being of overriding public interest. Tensions remain between the plethora of different 
cantonal rules and regulations and the federal mandate to seek to create a unified 
Swiss economic market and this continues to generate controversy. 
 
The constitutional mandate to create an internal market is based on the principle of 
economic freedom and the Confederation and cantons are expected to abide by the 
principle. However, the constitution does permit the Confederation to deviate from 
market-based principles in economic policy such as banking, transport, 
telecommunications, energy, transport and foreign economic policy. The briefing 
sums this up as follows— 
 

“The internal market therefore does not cover all sectors of the economy. It is 
limited, on the one hand, to the regulation of professional activities in the 
private sector, and, on the other hand, to economic sectors which are not 
already exempted from the principle of economic freedom.” 
 

Given the emphasis on mutual recognition and harmonisation via inter-governmental 
agreements, progress towards an efficient internal market can be “slow and rigid.” 
The approach is also criticized for strengthening the role of the cantonal executive 
and limiting the role of cantonal parliaments to approving whatever resulted from 
inter-government negotiations. 
 
USA 
US federalism is based on “dual sovereignty” whereby the US constitution and each 
state constitution is supreme law within its sphere of influence. The Federal 
government has no power to order states to enact a law or to forbid them from doing 
so. However, federal courts can strike down a state or local law deemed as violating 
the constitution or a treaty and Congress can pre-empt a state or local law that 
duplicates with Congress’ constitutional authority. State and local governments 
therefore regulate whatever they have the political will to regulate so long as they do 
not violate their own state constitution or violate the U.S. Constitution, a treaty, or a 



federal law whereas the Federal government can only do what is explicitly permitted 
by the constitution. States and their local governments exercise a wide range of 
powers governing most human activities from birth to death and beyond and have 
authority to legislate for the health, safety, welfare, and morals of their residents. 
 
The US internal market “evolved mostly pragmatically and politically over 230 years 
through federal and state legislative and judicial actions.” For the first 145 years of 
U.S. history, the internal market was regulated mostly by state and local laws, with 
the U.S. Supreme Court striking down state and local laws that interfered with 
interstate commerce. State and local laws were usually deemed valid as long as they 
did not discriminate against out-of-state persons or enterprises. The federal 
government did not become broadly active until Congress created the Interstate 
Commerce Commission in 1887. Federal regulation increased slowly thereafter until 
the Great Depression (1929-38) when the federal government vastly expanded 
regulation. Nonetheless, state and local governments still play significant roles in 
respect of the internal market. Since 1937, the Supreme Court has held that state 
regulations affecting interstate commerce will ordinarily be upheld if the state law 
“regulates evenhandedly to effectuate a legitimate local public interest…its effects on 
interstate commerce are only incidental” and “the burden imposed on” interstate 
commerce is not “clearly excessive in relation to the putative local benefits. If a 
legitimate local purpose is found, then the question becomes one of degree” 
 
Many states give their local governments fiscal and regulatory powers that often 
intersect with internal-market matters. County, municipal, and township governments 
issue permits, licenses, and so on for all businesses that operate within their 
jurisdiction. They handle such matters as health and safety regulation. Local 
governments establish and administer building codes, fire codes, electrical codes, 
plumbing codes, and the like. Most localities base their codes on model codes 
developed voluntarily by professionals in each field, while some states require their 
local governments to implement model codes.  Some states permit municipalities to 
set a higher minimum wage than the state’s minimum wage. Counties, 
municipalities, and townships may affect internal-market flows by, for example, 
banning the use of certain products such as plastic bags or by taxing certain goods, 
such as carbonated beverages. 
 
Regulatory Harmonisation, Convergence and Mutual Recognition of Standards 
 
All three case studies provide examples of moves towards regulatory harmonisation 
and mutual recognition of standards, either through “top-down” processes, by 
encouraging more local moves towards mutual recognition or a combination of both. 
However, all three papers also provide examples of how exceptions are made to 
protect the powers of sub-national government to legislate in ways that are best 
suited to local needs and preferences.  
 
Canada 
The CFTA establishes a regulatory reconciliation process that is intended to address 
regulatory differences across provinces that might act as a barrier to cross-border 
trade, possibly unintentionally. It provides for mutual recognition such that products 
or factors of production that conform with standards in one province be deemed to 
conform in another along with the harmonization of regulations except where 



regulations are needed to meet clear public policy objectives rather than constituting 
barriers to trade. 

 
Switzerland 
The Swiss approach “promotes the mutual recognition of market access rights.” In 
order to create an internal market in the context of different cantonal market access 
regulations, the federal legislator has enacted framework legislation promoting and 
enforcing the mutual recognition of rules for cantonal market access. The revised 
IMA “continues to rely dominantly on the mutual recognition approach” and “operates 
with an exception regime that provides the cantons with considerable regulatory 
space to restrict market access in areas they consider as being of overriding public 
interest.” This approach “guarantees inter-cantonal trade while preserving the 
legislative autonomy of the cantons.” Cantons are free to enter into agreements to 
establish common organisations and institutions. If the cantons have concluded an 
inter-cantonal agreement or if the Confederation has enacted a law, which regulates 
a specific private economic activity, the cantons must comply with these harmonised 
rules and cannot continue to regulate the activity. The principle of subsidiarity 
generally obliges the federal government to refrain from extensive regulation and opt 
for a federal framework legislation, which leaves the cantons considerable scope for 
implementation. Inter-cantonal agreements rarely lead to a comprehensive 
unification of a particular economic activity, but have a harmonising effect, as the 
participating cantons agree on minimum standards. Recognition of certain 
professional qualifications such as those of legal or medical practitioners is governed 
by the Federal Act. The IMA facilitates professional mobility and commercial trade 
within Switzerland, supports the efforts of the cantons to harmonise the conditions 
for market authorisation and thereby strengthens both the competitiveness and the 
economic cohesion of Switzerland. The IMA constitutes a framework law, which 
does not aim at undermining cantonal competences or unifying cantonal (and 
municipal) laws but rather lays down minimum standards the cantons have to comply 
with. 

 
USA 
The U.S. Constitution provides that “full faith and credit shall be given in each state 
to the public acts, records, and judicial proceedings of every other state” (e.g., 
accepting the validity of another state’s court order). The U.S. Supreme Court 
employs this clause to (1) require states, in most cases, to accept and enforce 
judgments rendered by sister-state courts, (2) decide when a state must assume 
jurisdiction for a claim originating in another state, and (3) limit the application of one 
state’s law over other states’ laws in multistate disputes. States sometimes engage 
in voluntary mutual recognition, as with driver’s licenses.  
 
States license many occupations and each state decides which occupations to 
license, and each determines its own licensing standards for each occupation. The 
recent trend has been for states to move slowly toward reciprocity and some federal 
agencies are encouraging greater mutual recognition.  
 
Convergence has occurred where states must comply with federal law, where states 
adopt a uniform law, and where states adopt a model law or a new law as pioneered 
by another state. However, there continues to be considerable interstate policy and 



regulatory divergence as demonstrated by widely divergent gun laws. Divergence is 
increasing with growing polarization between Democratic and Republican states.  
  
Top-down convergence has been driven mainly by the federal government since the 
1930s, although the federal government ordinarily allows states to tailor and adapt 
federal rules to local circumstances, which means some divergence. Interest groups 
and public opinion can also drive convergence bottom up via lobbying, campaigning 
and awareness raising. Business, professional, environmental, health, and education 
interests usually lobby for the same kinds of regulations in every state. Divergence 
remains, though, because they have only mixed success. International agreements 
have not played much of a role in convergence. Economic competition drives some 
convergence among states, especially in fields such as education, job training, 
infrastructure, and public amenities. Conversely, such economic competition can 
also drive divergence, as has been the case with labour laws. 
 
Size asymmetries also create opportunities for big states to affect smaller states. 
California has a population of over 40 million and the world’s fifth biggest GDP. 
Policies promulgated by California sometimes compel firms to ensure the products 
they sell nationwide meet its standards, as this is easier and more cost-effective than 
adapting products to meet different standards in different states. 
 

Monitoring, Enforcement and Dispute Resolution 
 
The papers describe different models for monitoring, enforcement and dispute 
resolution with varying degrees of reliance on recourse to the courts in comparison 
to less formalised reliance on expert panels/commissions. In the latter case, such 
bodies have been created relatively recently so it is difficult to assess their efficacy. 
 
Canada 
Canada does not have an equivalent of the EU internal market treaty so the courts 
“play a very limited role” in enforcement. Since the federal government enacts 
initiatives to improve the internal market through legislation, it settles most disputes. 
It decides whether the provinces have satisfied the conditions required for the receipt 
of health and social welfare transfers and decides how much to withhold if they have 
not. Such sanctions have been imposed on several provinces for violating health 
program conditions. 
 
The CFTA created a dispute resolution process which emphasizes cooperation and 
conciliation between a province or person that makes a complaint and the 
government against whom it is directed. If disputes cannot be settled by agreement, 
the CFTA allows for the establishment of three-member panels, with each side to the 
dispute allowed to nominate one person from a standing list of potential panelists. 
The panel has pseudo-judicial status and makes a finding as to whether a province’s 
policies have contravened the agreement. If so, it can recommend remedies, 
including awarding costs. Either party has the right to appeal. If, after a finding of 
non-compliance, the offending province continues not to comply, significant 
monetary penalties may be imposed. Since the CFTA only recently came into effect 
and its institutions are still being developed, there has been no experience with the 
dispute settlement mechanism on which to judge its efficacy. 

 



Switzerland 
The Competition Commission is responsible for preventing cantonal restrictions on 
competition and distortions of inter-cantonal trade. Its task is to monitor compliance 
with the IMA by the Confederation, the cantons and the municipalities. The 
Commission has no decision-making powers and prior to the 2005 revision of the 
IMA, “the non-binding recommendations and expert opinions of the Commission 
received little attention in the cantons” and “the enforcement of the internal market 
therefore depended primarily on individual market participants, as they were the only 
one with a right to appeal” to the courts. The revision established a right to for the 
Commission to appeal to induce a court decision where it considers that a cantonal 
or municipal regulation restricts market access in an inadmissible manner. Since the 
partial revision of the Act, aspects of the internal market have gained importance in 
the jurisprudence of the Federal Supreme Court. 
 
Given that the Commission cannot make legally binding decisions, it relies heavily on 
“soft enforcement” such as informal advice, recommendations or expert opinions. 
Despite these not being binding, they carry considerable weight. If the 
commissioners find that certain regulations restrict market access or inter-cantonal 
trade, cantons will soon be confronted with judicial proceedings – something they 
wish to avoid so they generally act accordingly and comply. The Commission's 
recommendations therefore operate as a preventive, non-binding review of cantonal 
or communal statues or as “a red flag”.  
 
In order to enable private actors to assert their rights effectively and speedily, the 
IMA obliged cantonal or communal authorising bodies to provide for a simple, rapid 
and cost-free market-access procedure. In addition, the IMA required that cantonal 
laws provide for at least one appeal to an authority that is independent of the 
administration. However, individuals were deterred by the costs and delays 
associated with legal action and complaints were few, limiting jurisprudence and 
case law. As noted above, the Commission was given the right to appeal to the 
courts post-2005, although “it is too early to make a final judgement as to whether 
the effects hoped for by the legislator will be sustainable and widespread.” 

 
USA 
The U.S. Constitution gives the high court jurisdiction over, among other things, all 
matters arising under the Constitution and in which the United States is a party, as 
well as “Controversies between two or more States.” 
 
States that join an interstate compact generally stay in compliance. If not, they exit or 
find themselves shunned by the other compact members. Compliance is a matter of 
mutual monitoring so a non-compliant state is ordinarily spotted quickly. If non-
compliance can be treated as a breach of contract, a federal court can enforce 
compliance. 
 
Each state has its own court system. Local counties ordinarily operate the state 
courts of original jurisdiction; judges on those courts are elected or appointed from 
within each county. Given that more than 98 percent of all litigation occurs in the 
state courts, these courts hear many internal market matters. Also, given that the 
U.S. Supreme Court usually hears less than 80 cases per year from about 9,000 
appeals annually, the state high courts are the final word on most litigation. However, 



the U.S. Constitution requires state judges to apply and uphold federal laws when 
necessary in cases before them. State courts cannot hear lawsuits against the 
United States and cases involving some specific federal criminal, antitrust, 
bankruptcy, patent, and copyright laws and some maritime cases. However, most 
states have their own laws in some of these fields.  
  
Litigation on internal-market matters in state courts can take anything from one to 
several years. Those who wish to take legal action against a local government can 
usually do so with little difficulty. Lawsuits involving possible monetary settlements 
attract lawyers willing to litigate on a “no-win no-fee” basis. Non-monetary lawsuits 
are also filed regularly by businesses, interest groups, citizen groups and others.    
 
States generally rely on local officials to certify they are in compliance with state 
rules. For the most part, local officials comply with state laws and many cities retain 
a municipal-law specialist to advise the city council and mayor. Otherwise, citizens 
do their own monitoring, which they can enforce by filing lawsuits against their local 
government in state court. The state courts are major actors in settling matters of 
local compliance with state law and also cases involving questions of whether a local 
government has exceeded its charter powers and/or encroached upon state powers. 
On matters involving civil rights and federal law (e.g., federal grants received by a 
local government), citizens can (and do) sue their local government in federal court. 


